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WHAT IS A “GIFT” FOR 
THE PURPOSES OF 
SECTION LD 1?  
TWO RECENT APPEAL 
DECISIONS PROVIDE SOME 
ILLUMINATION

Pam Davidson*

It is likely that The Church of Jesus Christ of Latter-Day Saints Trust 
Board v Commissioner of Inland Revenue (Latter-Day Saints) will 
have wide application and from that perspective, it is the more 
important decision.

The outcome achieved for the taxpayer in Commissioner of 
Inland Revenue v Roberts (Roberts), on the other hand, will have no 
precedential effect. Section LD 3, which defines the term “charitable 
or other public benefit gift”, was amended retrospectively in March 
2020 so that the outcome would not apply to any person other than 
the taxpayer and anyone who had already filed returns or sought 

The Court of Appeal recently 
issued the decisions of 
Commissioner of Inland Revenue 
v Roberts1 and The Church 
of Jesus Christ of Latter-Day 
Saints Trust Board and Coward 
v Commissioner of Inland 
Revenue.2 Both concerned the 
question of whether particular 
transactions (to use a neutral 
term) between the taxpayers 
and certain charitable entities 
qualified as “charitable or other 
public benefit gift[s]” under s LD 3 
of the Income Tax Act 2007, 
thereby entitling the taxpayers to 
tax credits under s LD 1.3

* Pam Davidson is a barrister practising from Lambton Chambers in 

Wellington specialising in tax. She also practises in the law of charities 

and non-profits and is a trustee of the Todd Foundation and Chair of the 

Bach Choir of Wellington. The views expressed in the article are hers alone 

and do not represent the views of any organisation.

1 Commissioner of Inland Revenue v Roberts [2019] NZCA 654, 17 December 

2019.

2 The Church of Jesus Christ of Latter-Day Saints Trust Board and Coward v 

Commissioner of Inland Revenue [2020] NZCA 143, 6 May 2020.

3 All legislative references are to the Income Tax Act 2007 unless specified.
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refunds based on the previous legislation.4 Nevertheless, Roberts is 
interesting in terms of how the Court of Appeal determined that a 
transaction that was not a straightforward transfer of money could 
be a “gift … that [was] paid” or a “monetary gift … that [was] paid” 
by the taxpayer to the charity.

LATTER-DAY SAINTS – THE STORY 
OF THE MISSIONARY, HER FATHER’S 
DONATION AND WHETHER THERE WAS 
“MATERIAL BENEFIT”

BACKGROUND
The Church of Jesus Christ of Latter-Day Saints is an international 
organisation based in Salt Lake City, Utah, carrying out activities 
throughout the world. In New  Zealand, its activities are 
administered by a Trust Board.

Mr Coward (the second appellant) made payments to the Trust 
Board when his daughter became a Church missionary overseas in 
2014. He claimed a tax credit for the payments. The Commissioner 
declined the claim and Mr Coward and the Trust Board each 
issued proceedings in the High Court. Mr Coward challenged 
the Commissioner’s decision by issuing his proceeding under the 
dispute provisions in the Tax Administration Act 1994. The Trust 
Board, in effect in support of Mr Coward, issued proceeding under 
the Declaratory Judgments Act 1908 seeking declarations that 
payments to the Trust Board by a missionary, his or her family 
and members of the Church in New Zealand were gifts for the 
purposes of s LD 1. 

THE HIGH COURT JUDGMENT
The High Court upheld the Commissioner in Mr Coward’s 
proceeding, holding that the payments made by Mr Coward to the 

Trust Board were not gifts.5 With respect to the wider proceeding 
issued by the Trust Board, the High Court held that payments made 
by the missionaries themselves, or by their parents, grandparents 
or legal guardians to the Trust Board were not gifts.6 However, the 
High Court accepted that payments made by other relatives of the 
missionaries and members of the Church in New Zealand who were 
not related to the missionaries were gifts.7

The High Court found that there was a link between the 
payments made and the receipt by the missionaries of financial 
support to cover their basic costs while serving overseas. It was 
satisfied that though no contractual obligation was created by the 
making of the payments, the substance of the transactions involved 
the taxpayer making the payments to facilitate missionaries being 
able to carry out their mission overseas.8

The High Court also found that there were material benefits 
derived by some of the donors when they made their payments 
to the Trust Board. If payments were made by the missionaries 
themselves, the missionaries received their basic costs in exchange 
for the financial sacrifice and if payments were made by parents 
or grandparents of missionaries, the payments that benefitted the 
missionaries would also benefit the donors as the donors received 
a benefit from seeing their child or grandchild being able to travel, 
live overseas and experience being missionaries. According to the 
High Court, those benefits were more than nominal.9 

On the basis of those findings, the High Court held that the 
payments made by Mr Coward or any parent, grandparent or legal 
guardian of a missionary or the missionary themselves were not 
gifts and did not qualify for the tax credit. On the other hand, 
payments made by other relatives or friends of the missionary 
were gifts, as those persons did not benefit from the payments.

Mr Coward and Trust Board appealed and the Commissioner 
cross-appealed.

THE COURT OF APPEAL DECISION
The Court of Appeal began its judgment with three key facts 
regarding the payments under consideration.10 The payments were:
• voluntary and not refundable;
• made either by the missionaries themselves or people connected 

with them; and
• not applied by the Trust Board towards the missionary services 

or the missionaries, with the missionaries receiving financial 
assistance from overseas entities that were part of the Church’s 
global network.
It was also accepted that the payments to the Trust Board were 

intermingled with the Trust Board’s funds and used by the Trust 
Board entirely at its discretion for the activities of the Church in 
New Zealand.11

The two issues that were addressed in the Court of Appeal 
were whether the taxpayers received a material benefit from the 
financial assistance received by the missionaries to serve overseas 

� 

4 Section LD 3(1)(c) was amended by s 157 of the Taxation (KiwiSaver, 

Student Loans and Remedial Matters) Act 2020 to exclude forgiveness of 

debt from the definition of “charitable or other public benefit gift” with 

effect from 1 April 2008. The legislative change does not apply to anyone 

who had filed a return or sought a refund prior to 16 December 2019 (the 

day before the issue of Roberts) relying on the previous legislation.

5 The Church of Jesus Christ of Latter-Day Saints Trust Board and Coward 

v Commissioner of Inland Revenue [2019] NZHC 52 (the High Court 

judgment) at [128].

6 Above n 5.

7 Above n 5.

8 See the High Court judgment at [106].

9 See the High Court judgment at [114] and [117].

10 Above n 2 at [1]. The facts for the purpose of the proceedings were agreed 

between the parties – see the High Court judgment at [11]. 

11 Above n 2 at [12].
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and if so, whether there was a connection between the payments 
and the financial assistance received so that the payments could 
not qualify as gifts.

As a starting point, the Court confirmed that the approach 
stated in Mills v Dowdall applied to this matter.12 That approach 
was that:
• the true nature of a transaction can only be ascertained by 

careful consideration of the legal arrangements actually entered 
into and carried out;

• the whole of the contractual arrangement had to be considered 
and if the arrangement comprised a series of inter-related 
agreements, they had to considered together;

• regard had to be had to surrounding circumstances to 
understand the setting in which any written agreement was 
made.13

In summary, legal arrangements had to be considered in their 
context. There were exceptions to that approach, but it was accepted 
by the Commissioner that they did not apply here. 

Turning to the legislation, the Court of Appeal focused on 
the text and purpose of s LD 1(1), which entitles taxpayers who 
make “charitable and other public benefit gift[s]” to claim a tax 
credit for those gifts. The term “gift” was not defined but it was 
generally accepted that to constitute a “gift”, the thing “gifted” had 
to transferred voluntarily and not as a result of any contractual 
obligation and that no advantage of a material character was 
received by the transferor by way of return.14

The Court said that Parliament’s purpose in employing the 
term “gift” in s LD 1(1) was instructive. Though the tax benefits 
associated with payments to charities have evolved since they were 
first introduced in 1962, an underlying policy of s LD 1(1) and its 
predecessors was to encourage New Zealand taxpayers to provide 
financial support to charities.15 Therefore in order for any payment 
to qualify as a “gift” for the purposes of s LD 1(1), there must be no 
material benefit to the taxpayer who makes the payment.

The Court was in no doubt that there was no material benefit 
received by a taxpayer who made the voluntary, non-refundable 
and unconditional payments to the Trust Board. 

The Court observed that there was “an element of superficiality” 
in the Commissioner’s argument that a person who performed 
missionary services abroad received a benefit when their basis 
expenses were met by either the Church in the host country or the 
Church in Utah. The legal transactions entered into by the taxpayers 
when the payments were made were not consistent with the taxpayers 
receiving a material benefit from them for the following reasons.16

First, on a narrow construction of the legal arrangements, any 
benefit did not arise from payments made to the Trust Board, as 
the Trust Board used the payments for the purposes of the Church 
in New Zealand.

Second, the basic costs of the missionary, met by the host 
Church or the Church in Utah, were necessary for the missionary 
to carry out his or her mission.

Third, even if it could be said that the opportunity to participate 
in a missionary service or to support someone participating in 
a missionary service was an indirect benefit of the payments, it 
was not a genuinely material benefit because the missionary was 
performing a charitable activity in carrying out the mission. This 
distinguished this case from the “education benefit” cases relied 
on by the Commissioner and the High Court where the students 
received the very real benefit of an education at an institution 
chosen by their parents and where the payment had brought about 
reduced or nil fees for that education.

Fourth, the real benefit to missionaries serving overseas was 
the moral and spiritual satisfaction gained from that service. Such 
moral and spiritual satisfaction was the antithesis of a material 
benefit. Similarly, the parents and other relatives of missionaries 
and other Church members received, at most, the moral and 
spiritual satisfaction of knowing that a charitable service was being 
performed overseas. This sense of satisfaction by missionaries 
and supporters was what was contemplated by s LD 1(1) and no 
distinction should be drawn between the different taxpayers who 
made the payments to the New Zealand Church.

But even if the taxpayers did receive more than just a moral 
or spiritual satisfaction, the Court considered that there was 
insufficient connection between the payments made to the Trust 
Board and any material benefit that the missionaries may have 
received through the payment of their basic costs. There was a 
clear disconnection in fact and law between the payments made 
and the receipt of the basic costs.17

As the Court reiterated, the payments were made to the Trust 
Board for use of the Church in New Zealand. That the payments 
were made in the context of the Church’s broader arrangements 
for funding missionary services did not change the nature of the 
transactions. There was no legal arrangement connecting the 
payments and support of the missionary by the Church in the 
host country or in Utah.

Even if the taxpayers had made the payments in the expectation 
that the Church entities would meet the basic costs of the 
missionaries, that did not negate the following points about the 
payments that had already been emphasised by the Court:
• they were voluntary and unconditional;
• they bore no relationship to the actual basic cost paid to the 

New Zealand missionaries;
• they were not made to provide support to those missionaries 

serving overseas; and

12 Mills v Dawdall [1983] NZLR 154 (CA).

13 Above n 2 at [26].

14 Above n 2 at [55].

15 Above n 2 at [56].

16 See generally above n 2 [58]–[63].

17 See generally above n 2 [64]–[71].
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• they were made knowing that they would be put to use carrying 
out Church activities in New Zealand.
Accordingly, the Court allowed the appeals of Mr Coward and 

the Trust Board and dismissed the Commissioner’s cross-appeal, 
with the result that all payments to the Trust Board by missionaries, 
their families or any member of the New Zealand Church were gifts 
entitling the payers to tax credits under s LD 1(1).

CONCLUDING COMMENTS
The High Court thought that the central issues in the proceedings 
were “very finely balanced” and found partly for the Commissioner 
and partly for the Trust Board. The Court of Appeal, on the 
other hand, came down unequivocally in favour of Mr Coward 
and the Trust Board. The Court of Appeal plainly did not accept 
that missionary service, which itself was a charitable activity and 
which involved considerable personal and financial sacrifice, could 
sensibly be regarded as engendering a material benefit either to the 
missionary or to anyone connected to the missionary.

With respect, the writer agrees. As the Court noted, missionaries 
gain moral and spiritual satisfaction in carrying out their service 
abroad and their families and friends gain (at most) that same 
satisfaction in knowing that such service is being carried out 
abroad. The writer would proffer the view that indeed, all who 
contribute to charitable, philanthropic and community endeavours, 
whether financially or by way of volunteer effort or labour, gain 
the moral satisfaction and receive a “benefit” of knowing that 
their contribution will aid the betterment of their community and 
society. It would be most concerning if such satisfaction could 
somehow be elevated to a “material benefit” when it suited the 
Commissioner to do so and, in this regard, Latter-Day Saints is 
an important decision.

The Court of Appeal also provided useful clarification that 
making a donation in the expectation (and hope) that something 
might follow is not enough to deny the donation the character of 
a “gift” for the purposes of s LD 1(1) if in all other respects and 
looked at objectively and as a whole, the donation had all the 
hallmarks of a gift.

ROBERTS – FORGIVENESS OF DEBT AND 
“MONETARY GIFT”

BACKGROUND
In Roberts the issue was quite different. Quite simply, it was whether 
the forgiveness of a debt owed by the charity to the taxpayer 
qualified under s LD 3(1)(a) as a “gift … that [was] paid” or a 
“monetary gift … that [was] paid” by that taxpayer to the charity.18

Briefly, the taxpayer (Mrs Roberts) and her late husband 
established a charitable trust in 2007. The charitable trust 
was registered with the (then) Charities Commission. Mr and 
Mrs Roberts lent the charitable trust some $1.7 million in 2008.

In the 2011 to 2015 income years, Mrs Roberts entered into 
deeds of gift forgiving various amounts of the debt owing to 
her and her late husband. She claimed the relevant tax credits 
which were initially accepted by the Commissioner and refunds 
made. However, the Commissioner launched an investigation and 
following it, issued a notice requiring repayment of the tax credits. 
Mrs  Roberts disputed the notice and pursuant to the disputes 
process in the Tax Administration Act, the issue came before the 
High Court.

THE HIGH COURT AND COURT OF APPEAL 
JUDGMENTS
The High Court upheld Mrs Roberts’ challenge to the Commissioner 
notice.19 It held that the forgivenesses of debts were monetary gifts, 
thus entitling Mrs Roberts to the tax credits that she had claimed. 
The Commissioner appealed.

In the Court of Appeal (and in the High Court), the 
Commissioner did not draw a distinction between a “gift” and 
a “monetary gift” as the terms were used in s LD 3(1)(a). The 
Commissioner accepted that a forgiveness of debt could constitute 
a gift under common law but argued that it was not a gift that 
qualified as a charitable or other public benefit gift that would 
entitle the donor to tax credits under s LD 1.20 The Commissioner 
argued that in order to qualify for a tax credit, the gift had to be “cash 
transfers of money from a donor to a donee”.21 The Commissioner 
pointed out that in s KC 5 of the Income Tax Act 2004, which was 
the predecessor to s LD 1 (and s LD 3), Parliament used the term 
“gift of money” and no change was intended when first the words 
“of money” were omitted when ss LD 1 and LD 3 were enacted 
and second when the word “monetary” was inserted when the 
provisions were amended for the 2014 and 2015 income years.22

The key words therefore were “money” and “monetary”. The 
Court, however, first dealt with the word “pay” as s LD 3 required 
that the gift be “paid”.

“Pay” was defined in s YA 1 as including the act of distributing, 
crediting or dealing with an amount in some other way.23 An 
amount was defined to include “an amount in money’s worth” 
and counsel for the Commissioner accepted that if forgiveness 
of a loan was money’s worth then it was possible to interpret 

18 The forgiveness of debt had to be assessed under two versions of s LD 3(1)

(a) because the dispute concerned the 2011 to 2015 income years and the 

provision was amended for the last two income years.

19 Roberts v Commissioner of Inland Revenue [2018] NZHC 2153.

20 Above n 1 at [15].

21 That is the essence of the Commissioner’s argument. For the summary 

of the Commissioner’s submissions in the Court of Appeal, see above n 1 

at [15]–[20].

22 See above n 1 at [18] and [19].

23 See the definition of “pay” in s YA 1.
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a debt forgiveness as having been paid as the execution of the 
deeds credited the charitable trust with the amount that had been 
forgiven.24 However, counsel disputed that a forgiveness of debt 
could be “paid” for the purposes of s LD 3, which brought the issue 
back to whether s LD 3 could apply to the transaction.

Turning to the definitions of “monetary” and “money”, 
the Court of Appeal held that “monetary” simply meant “of or 
pertaining to money” and agreed with the respondent’s counsel 
that the word “monetary” was inserted for the 2014 year onwards 
to exclude gifts of non-monetary things such as land, chattels or 
services.25

As for the meaning of “money”, the Court of Appeal was 
satisfied that for the purposes of s LD 3, both “monetary” and 
“money” meant more than just cash. As the Court pointed out, 
such a conclusion was consistent with the Commissioner’s long-
standing practice of accepting that gifts made by electronic bank 
transfers, credit card payments or cheque payments qualified as 
monetary gifts.26

The Court of Appeal traversed the legislative history of ss LD 1 
and LD 3 from 1962, which was when Parliament first enacted a 
provision to provide tax benefits for charitable gifts. The relevant 
provisions had always used the word “money” when a qualifier 
was used for the word “gift” (until the amendment for the 2014 
income year and beyond). However, there was nothing in the 
history that supported the Commissioner’s position that debt 
forgiveness was not the kind of gift contemplated by ss LD 1 and 
LD 3 and references in government discussion documents and 
bill commentaries to “cash donations” did not assist because, as 
the Commissioner had to accept, donations by cheque and bank 
transfer qualified.27

The Commissioner also cited policy arguments as to why a 
forgiveness of debt should not qualify as a gift, but the Court did 
not find them compelling.28

Accordingly, the Court upheld the High Court’s decision and 
dismissed the Commissioner’s appeal.

PARLIAMENT’S RESPONSE AND CONCLUDING 
COMMENTS
Parliament enacted amending legislation in response to both the 
High Court and Court of Appeal decisions.

In response to the High Court decision, s LD 3(1)(a) was 
amended on 18 March 2019 with retrospective effect (but with 
a “carve-out” for Mrs Roberts) by the replacement of the term 
“monetary gift” with “gift of money”. The advice from officials 
to the Finance and Expenditure select committee was that the 
amendment would, to put it colloquially, “fix” the High Court 
decision and prevent erosion of the tax base.29

However, as noted above, in argument before the Court of 
Appeal, counsel for the Commissioner submitted that no change 
was intended when “gift of money” became “gift” and then became 

“monetary gift”. Once the Court of Appeal upheld the High 
Court decision, it was obvious that that amendment would not 
have the effect that officials had hoped it would. 

It was therefore not surprising that Parliament’s 
response to the Court of Appeal decision was more direct. On 
23 March 2020, Parliament amended s LD 3(1)(c) to 
specifically exclude a forgiveness of debt from the term 
“charitable or public benefit gift” with retrospective effect.30

The writer has some sympathy with Inland Revenue’s 
position in this case. As a matter of policy, it seems inherently 
sound that a transaction such as the forgiveness of a debt should 
not qualify for a tax credit. It would be very unusual, to say the 
least, that between donors and charitable entities who are at 
arm’s length, money would be lent and then the debt 
forgiven. If such transactions were carried out between non–
arm’s length parties (such as the settlor or a trustee of the 
charitable entity) the opportunities for manipulation are 
considerable. But the legislation up until 23 March 2020 did 
not allow the Courts to deny a tax credit for debt forgiveness 
and Parliament’s response to the Court of Appeal decision was 
thus inevitable.31

POSTSCRIPT
On 30 September 2020, the Supreme Court declined leave for 
the Commissioner of Inland Revenue to appeal the Court of 
Appeal’s decision in Commissioner of Inland Revenue v The 
Church of Jesus Christ of Latter-Day Saints Trust Board [2020] 
NZSC 102. 

24 Above n 1 at [29]. The writer’s view is that such a concession was generous 

as it is not clear, to the writer at least, that forgiving an amount of debt is 

necessarily equivalent to crediting the debtor with or paying the debtor 

that same amount.

25 Above n 1 at [32].

26 Above n 1 at [37].

27 Above n 1 at [41]–[54] and [58]– [62].

28 Above n 1 at [53]–[57] and [63]–[66].

29 Inland Revenue Taxation (Annual Rates for 2018–19, Modernising Tax 

Administration, and Remedial Matters) Bill: Officials’ Report to the Finance 

and Expenditure Committee on Submissions on the Bill (November 2018) 

at 279–280. The word “fix” is the writer’s and was not used by officials in 

the report.

30 See above n 4 for the full details of the amending legislation and its effect.

31 See above n 24 for a possible argument that the Commissioner could have 

made in relation to whether forgiving a debt could be considered equivalent 

to “paying” an amount equivalent to the debt forgiven.
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